ROBERT R WALKER
RO PETRA, INC

| BLA 97- 350 Deci ded August 4, 1997

Appeal s fromDeci sions of the Acting Associate Drector for Royalty
Managenent, Mneral s Managenent Servi ce, denyi ng Requests for Suspensi on of
the Requirenent to Gorrect Molations set forth in Notices of
Nonconpl i ance. Gase Nos. (P97-002 and (P97- 003.

Rever sed and renmanded.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
dvil Penalties--Al and Gas Leases: dvil Assessnents
and Penal ti es

Uhder the regulation at 30 CF. R § 241.51(e),

civil penalties shall accrue until the violation

is corrected, but the Orector, Mneral s Minagenent
Service, is authorized to suspend the requirenent

to correct the violation pending a heari ng and any
further admnistrative appeal upon a finding that a
suspension Wl not be detrinental to the | essor

and upon subm ssi on and accept ance of a bond deened
adequate to indemify the | essor fromloss or danage.
A deci sion denying a request for a suspensi on pendi ng
resol ution of a contested violation pursuant to a
tinely filed hearing request nay be reversed in the
absence of a reasoned finding that the stay woul d be
detrinental to the | essor where the appeal raises a
bona fide legal issue and it does not appear fromthe
record that a stay is contrary to the public interest.

APPEARANCES MNancy L. Pell, Esq., Wéshington, DC, for Appell ants.
PN ON BY ADM N STRATI VE JUDGE GRANT
This appeal has been brought by Robert R VWl ker and Ro Petrol, Inc.,
fromthe April 11, 1997, Decision of the Acting Associate Drector for
Royal ty Managenent, on behal f of the Drector, Mneral s Managenent Service
(MVB), denying their Request for Suspension of the Requirenent to Qorrect

Violations. The Request for Suspension was pronpted by separate Notices of
Nonconpl i ance (NONO), dated February 19, 1997, issued by MVB to Appel | ants
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for failure to calculate and pay royalties due on Federal oil and gas
| eases. The NONC s were issued pursuant to section 109 of the Federal Ql
and Gas Royalty Managenent Act of 1982 (FOZRMA), 30 US C § 1719 (1994).

By their terns, the NINCs required that certain renedial actions be
taken wthin 20 days of receipt. The NONC sent to Appel | ant Vel ker not ed
that MV had previously issued an Oder dated Cctober 13, 1994, requiring
el ker to pay additional royalties for certain Federal oil and gas | eases
in the anount of $27,003.80 for the period April 1989 through Decenter
1993 and to report and pay royalties as outlined in Enclosure 3 to the
Qder beginning in January 1994. Nbting that Appel lant Vel ker had
neither conplied wth the Oder nor filed any appeal fromthe Q der,
the NONC directed Vél ker to pay the additional royalties for the period
of April 1989 through Decenber 1993 and "to cal cul ate and pay any
additional royalties for the period January 1994 through the present in
accordance wth the enclosure to the order [of Gctober 13, 1994]." (NONC
at 1-2.) Smlarly, the NONCsent to Appellant Ro Petrol, referring to
the sane oil and gas | eases, stated that MVB had i ssued "an order to pay
$24,302.07 in royalties for the Period April 1989 through Decenber 1993"
and "to report and pay future royalties as outlined in Enclosure 3 to the
order.” (NONCat 1.) Acopy of the Qder, al so dated Cctober 13, 1994,
was encl osed wth the NONC After noting that Ro Petrol had neither
appeal ed the O der nor conplied wth its terns, the NNCrequired Ro
Petrol to pay the additional royalty calculated for the April 1989 through
Decenber 1993 period "and to cal cul ate and pay any additional royalties
for the period January 1994 through the present in accordance wth the
enclosure to the order." 1d. at 1-2.

Both of the NONC s issued by MVE al | owed Appel | ants 20 days from
receipt to conply to avoid a civil penalty accruing fromthe date of
receipt of the NONC at the rate of up to $500 per violation per day (for
the first 40 days) and up to $5,000 per day thereafter under section 109
of FORVA 30 CF.R § 241.51(a)(3). Appellants were al so advised in
the NONC s that if paynent was not submtted to renedy the viol ations, a
hearing before an Admnistrative Law Judge coul d be requested. Furt her,
ME noted that a request for a hearing woul d not stay the accrual of
penal ti es whi ch woul d accrue unl ess the requirenent to correct the
violation is suspended pursuant to an application filed wth M&

Subsequent |y, by a docunent dated April 10, 1997, and filed wth M
Appel l ants requested a hearing before an Admini strative Law Judge pursuant
to 30 CFR 8§ 241.51(a)(3)(iii). Inthat sane docunent, Appellants al so
request ed suspension of the requirenent to correct the violations pendi ng
conpl etion of the hearing pursuant to 30 CF. R 8§ 241.51(e), stating that
they were prepared to post a bond in an anount "deened adequate to
i ndemmi fy the Lhited Sates fromloss or damage.” The request for
suspensi on was deni ed w thout explanation by the Acting Associate DO rector
for Royalty Managenent, MMVB, in a letter dated April 11, 1997.
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Appel lants have filed a Petition for Say of the MVB Deci si on denyi ng
the request for suspension citing the regulations at 43 CF. R § 4.21. In
support of the Petition, Appellants have focussed on the rel evant factors
including irreparabl e harmthreatened, the relative harmto the parti es,
the likelihood of success on the nerits, and the public interest. See
43 CF.R 8 4.21(b). In addressing the likelihood of success on the a appeal
fromdenial of the suspension, Appellants have cited this Board s deci si on
in Mrathon Ol G., 90 IBLA 236, 93 Interior Dec. 6 (1986). In analyzing
the public interest, Appellants have cited the recent Court decision in
|PAAv. Babbitt, 92 F.3d 1248 (DC dr. 1996), on judicial reviewof a
final Departnental decision assertedly involving simlar issues of royalty
paynents due on take-or-pay contract settlenent buyouts and buydowns.

Appel l ants contend that MVB shoul d not be allowed to use civil penalties
"to bl udgeon two srmal | conpani es into submission on a natter the Depart nent
has already litigated and lost.” (Petition for Say at 7.)

Inreviewng this natter, it is inportant to recognize that the
i ssue before the Board is the propriety of the MVB deci sion denying the
request for suspension of the requirenent to correct violations pend ng
reviewof the violations alleged in the NONCs at the hearing conduct ed
by the Admnistrative Law Judge. Review of the nerits of the violations
alleged in the NONCs and the propriety of any potential penalty is
currently wthin the jurisdiction of the Admnistrative Law Judge. See
30 CF.R 8§ 241.51(f). Athough the regul ations provide for a further
appeal to this Board under the procedures at 43 CF. R Part 4 by any
party to the case adversely affected by the decision of the Admnistrative
Law Judge, the nerits of the NONCs are not presently before us for review
See 30 CFR. R 8§ 241.51(f).

[1] Won review of the stay request and the argunents addressing the
nerits of the decision under appeal, we find it appropriate to expedite our
consi deration of this appeal and decide the case. Qur review of the
decision of the Acting Associate Drector for Royalty Managenent, MG
denyi ng the suspension i s guided by the |anguage of the rel evant
regul ati on:

(e) If the person served wth a notice of
nonconpl i ance requests a hearing on the record pursuant to
paragraph (a)(3)(iii) or paragraph (b)(4) of this section,
penal ties shal | accrue each day until the person corrects the
violations set forth in the notice of nonconpliance. The
Drector, MMB nay suspend the requirenent to correct the
viol ations pendi ng conpl etion of the hearings provided by this
section, but only if the Drector, M suspends the obligation
inwiting, and then only upon a determination, at the discretion
of the Drector, that such suspension wll not be detrinental to
the | essor and upon submission and acceptance of a bond deened
adequate to indemmi fy the | essor fromloss or danage. The anount
of the bond nust be sufficient to cover any di sputed anounts pl us
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accrued penalties and interest. The MVB nay require, at any
tine, adjustnent in the anount of the bond for increases in the
anount of the underlying obligations determned by MMB to be due,
for penalties or for interest.

30 CF.R 8§ 241.51(e). The operative |anguage of this regul ati on guiding
the exercise of discretion by MBin granting a suspension is virtually
identical to the | anguage of the forner "pay-pendi ng-appeal regul ation,"
30 CF R § 243.2 (1986), controlling when paynent of disputed royalty
assessnents i s required pending admnistrative reviewof the royalty
assessnent. 1/

In reviewng the denial of a stay of the requirenent to pay the
di sputed royalty amounts pendi ng appeal under 30 CF.R 8§ 243.2 (1986) in
the Marat hon case we hel d:

Wien a determnation is left to the discretion of an agency,
the general rule is that a decision nade in the exercise of that
di scretion should be upheld unless it is arbitrary and
capricious. Further, a decision is arbitrary and caprici ous when
it is nmade on a basis other than the standard articulated in the
authorizing statute or the inplenmenting regul ation. FEudey v.
Gentral Intelligence Agency, 478 F. Supp. 1175, 1177 (DD C
1979); see Mtor \ehicle Manufacturers Association v. Sate Farm
Mitual, 463 US 29, 43 (1983); Hisby v. US Departnent of
Housi ng & Wban Devel opnent, 755 F.2d 1052, 1055 (3rd Qr. 1985).

Qur review of the decision of the Acting Drector in exercising
his discretion whether to grant or deny a stay under 30 CFR
243.2 nust be perforned wth reference to the content of that
regulation. Again, that regul ation provides that the DO rector
nmay authorize in witing a suspension of an order or decision
"upon a determnation, at the discretion of the ODrector * * *,
that such suspension will not be detrinental to the | essor and
upon subm ssi on and accept ance of a bond deened adequate to
i ndemmi fy the I essor fromloss or damage.” 30 GFR 243.2. Thus,
the crucial issue, assuming that an acceptabl e bond (adequate to
i ndermi fy the I essor fromloss or damage) is tendered, is whet her
the grant of a suspension wll be detrinental to the |essor.

1/ That regul ation provided as fol | ows:

"Conpl i ance wth any orders or decisions, issued by the Royalty
Managenent Programafter August 12, 1983, including paynents of additi onal
royalty, rents, bonuses, penalties or other assessnents, shall not be
suspended by reason of an appeal havi ng been taken unl ess such suspensi on
is authorized inwiting by the Drector, MB * * * and then only upon a
determnation, at the discretion of the Drector * * * that such
suspension wWll not be detrinental to the | essor and upon subnissi on and
accept ance of a bond deened adequate to indemmi fy the | essor fromloss or
danage. "
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Mrrathon Q1 G., 90 IBLA at 242-43, 93 Interior Dec. at 10. Ve further
noted that "[s]ince the issue is the liability for a certain dol |l ar anount
of royalty, there is little apparent reason why provision of an adequate
bond nay not be sufficient to protect the interest of the lessor." Id.

at 243, 93 Interior Dec. at 10. Noting that both provisions of FOGRVA and
the i npl enenting regul ati ons provide for collection of interest on royalty
anounts found to be due but not tinely paid, we reversed a decision which
gave "no expl anation why a bond in the amount of the disputed obligation
is not sufficient to protect the interest of the lessor.” 1d. at 244,

93 Interior Dec. at 11. Ve find this precedent to be controlling in the
context of the regulation at issue in the present case. As noted above,
the operative | anguage of the regulation at issue here is virtually the
sane as that of the pay-pendi ng-appeal regul ation applied by the Board in
Mrathon. 2/ Like the decision under reviewin Mrathon, the Decision
under appeal rejects the application, but gives no expl anati on why a bond
in the anount of the disputed obligation is not sufficient to protect the
interest of the lessor. 3/ 1d. Accordingly, we reverse the decision to
deny the Request for Suspension of the Requirenent to Gorrect Mol ations
pendi ng admini strative review of the NONC subject to provision by

Appel  ants of a bond deened adequate by MG to protect the interests of the
| essor and renand the Request to MG to all ow determination of the anount
of a bond sufficient to protect the interests of the | essor. 4/

2/ The simlarity of the language is not surprising when it is recognized
that the regulation at 30 CF. R § 241.51 was promul gated in the sane
rulenaking as the forner 30 CF. R § 243.2 (1986). 30 Fed. Reg. 37352
(Sept. 21, 1984). The language of the latter (pay-pendi ng-appeal)

regul ati on was subsequent!ly nodified in part for the express purpose of
clarifying the intent of MM to conply wth the | anguage of the regul ation
as applied by the Board in the Mrrathon case. 57 Fed. Reg. 44992, 44997
(Sept. 30, 1992); 55 Fed. Reg. 6401, 6402 (Feb. 23, 1990) (proposed
regulation). The regulation at 30 CF. R § 241.51, however, was not

nodi fi ed.

3/ In Marathon, we noted that under the Administrative Procedure Act,
5USC 8704 (1994), failure to stay an order requiring conpliance or
paynent generally makes it a final Departnental decision subject to

inmedi ate judicial review See 43 CE R § 4.21(c). Further, we found
that the public interest is not generally served by short-circuiting the
admni strative review process wthin the Departnent and naking the initial
decision the final Departnental decision for purposes of judicia review
90 IBLA at 248, 93 Interior Dec. at 13.

4/ ¢ have been advi sed by counsel for Appellants that during the review
of this stay petition by the Board, MV& has proceeded to issue a "Penalty
Notice and O der Assessing dvil Penalty" against both Appellants in this
case. Because we have reversed the deci si ons bel ow denyi ng the request for
suspension, it follows that these civil penalty assessnents are necessarily
vacated as prenat ure.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
denyi ng a suspension of the requirenent to conply wth the NONC s pendi ng
admni strative review are reversed subject to provision by Appellants of a
bond deened adequate by MVB to protect the interests of the | essor, and
this aspect of the case is remanded to M to all ow determination of the
anount of a bond sufficient to protect the interests of the |essor.

C Randall Gant, Jr.
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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